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State Appellate Public Defender
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BEN P. MCGREEVY
Deputy State Appellate Public Defender
I.S.B. #8712
P.O. Box 2816
Boise, ID 83701
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JOSE ANTONIO
)
MARTINEZ, JR.,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43338
ADA COUNTY NO. CR 2014-14363
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Following a jury trial, the jury found thirty-eight-year-old Jose Antonio Martinez,
Jr. guilty of felony domestic violence. The district court imposed a unified sentence of
six years, with two years fixed. The district court then suspended the sentence and
placed Mr. Martinez on probation for a period of six years. On appeal, Mr. Martinez
asserts the district court abused its discretion when it imposed his underlying sentence.

1

Statement of the Facts & Course of Proceedings
Boise Police Department officers were dispatched to the apartment of
Mr. Martinez and Cassandra Stover. (See Presentence Report (hereinafter, PSI), p.3.)
Ms. Stover’s mother had reported to dispatch that Ms. Stover was bleeding. (See PSI,
p.3.) The police made contact with Ms. Stover, who was lying on the sidewalk at the
base of the stairs leading to the apartment. (PSI, p.3.)
After she was taken to the hospital, Ms. Stover told the police she had been in
their bedroom with her fiancé, Mr. Martinez, when he punched her in the face with a
closed fist multiple times. (PSI, p.3.) However, during the jury trial Ms. Stover testified
Mr. Martinez punched her in the face only once. (Tr., Apr. 20, 2015, p.198, Ls.4-8;
Tr., Apr. 21, 2015, p.248, Ls.9-11, p.253, Ls.8-15.)

Ms. Stover testified she was

punched after she tried to prevent Mr. Martinez from going to sleep because
Mr. Martinez’s family was over for a barbeque and she did not want to entertain alone.
(See Tr., Apr. 20, 2015, p.191, L.17 – p.193, L.2, p.194, L.7 – p.195, L.14.) Ms. Stover
had been drinking alcohol during the barbeque, and testified she drank “[e]nough to be
very intoxicated by the time that this incident occurred.” (Tr., Apr. 20, 2015, p.193, Ls.614.) She had a broken nose and a gash on her nose, and later developed two black
eyes and facial swelling. (Tr., Apr. 21, 2015, p.232, L.8 – p.233, L.14.) At the hospital,
Ms. Stover had an alcohol level of 0.29. (PSI, p.170; see Tr., Apr. 21, 2015, p.285, L.3
– p.287, L.10.)
The police also made contact with Mr. Martinez.

(PSI, p.3.)

He had been

drinking during the barbeque. (See PSI, p.3.) Mr. Martinez stated Ms. Stover was the
aggressor and told the police to look at his ear because he was injured. (PSI, p.3.) The
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police took photographs of Mr. Martinez’s face, showing marks on and around his ear
and neck. (PSI, p.3.) Mr. Martinez was transported to the Ada County Jail. (PSI, p.3.)
The State charged Mr. Martinez by Information with one count of domestic
violence, felony, I.C. §§ 18-903(a) and 18-918(2). (R., pp.36-37.) Mr. Martinez entered
a not guilty plea. (R., p.44.)
The matter proceeded to a jury trial. (R., pp.89-98.) Following the jury trial, the
jury found Mr. Martinez guilty of felony domestic violence. (R., p.153; Tr., Apr. 22, 2015,
p.448, Ls.1-8.)
At the sentencing hearing, the State recommended the district court impose a
unified sentence of ten years, with two years fixed, and retain jurisdiction. (Tr., June 11,
2015, p.471, Ls.4-7.) Mr. Martinez recommended the district court impose a unified
sentence of five years, with two years fixed, and place Mr. Martinez on probation for a
period of five years. (Tr., June 11, 2015, p.484, Ls.9-11.) The district court imposed a
unified sentence of six years, with two years fixed, suspended the sentence, and placed
Mr. Martinez on probation for a period of six years. (R., pp.159-67.)
Mr. Martinez filed a Notice of Appeal timely from the district court’s Judgment of
Conviction, Suspended Sentence, and Order of Probation and Commitment.
(R., pp.170-73.)
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ISSUE
Did the district court abuse its discretion when it imposed an underlying unified
sentence of six years, with two years fixed, upon Mr. Martinez following his conviction
for domestic violence?
ARGUMENT
The District Court Abused Its Discretion When It Imposed An Underlying Unified
Sentence Of Six Years, With Two Years Fixed, Upon Mr. Martinez Following His
Conviction For Domestic Violence
Mr. Martinez asserts the district court abused its discretion when it imposed his
underlying unified sentence of six years, with two years fixed, because his sentence is
excessive considering any view of the facts.1 The district court should have followed
Mr. Martinez’s recommendation by imposing a unified sentence of five years, with two
years fixed.
Where a defendant contends that the sentencing court imposed an excessively
harsh sentence, the appellate court will conduct an independent review of the record
giving “due regard to the nature of the offense, the character of the offender, and the
protection of the public interest.” State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory
limits, an appellant has the burden of showing a clear abuse of discretion on the part of
the court imposing the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997) (internal
quotation marks omitted). Mr. Martinez does not assert that his sentence exceeds the
statutory maximum. Accordingly, in order to show an abuse of discretion, Mr. Martinez
must show that in light of the governing criteria, the sentence was excessive

On appeal, Mr. Martinez does not challenge the district court’s decision to suspend the
sentence, but only challenges the length of the sentence.

1
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considering any view of the facts. Id. The governing criteria or objectives of criminal
punishment are: (1) protection of society; (2) deterrence of the individual and the public
generally; (3) the possibility of rehabilitation; and (4) punishment or retribution for
wrongdoing. Id. An appellate court, “[w]hen reviewing the length of a sentence . . .
consider[s] the defendant’s entire sentence.”

State v. Oliver, 144 Idaho 722, 726

(2007). The reviewing court will “presume that the fixed portion of the sentence will be
the defendant’s probable term of confinement.” Id.
Mr. Martinez submits that, because the district court did not give adequate
consideration to mitigating factors, the underlying sentence imposed by the district court
is excessive considering any view of the facts. Specifically, the district court did not
adequately consider Mr. Martinez’s issues with substance abuse. The Idaho Supreme
Court has recognized substance abuse as a mitigating factor in cases where it found a
sentence to be excessive.

See, e.g., State v. Nice, 103 Idaho 89, 91 (1982).

Mr. Martinez’s GAIN-I Recommendation and Referral Summary (G-RRS) diagnosed
Mr. Martinez with “Alcohol Abuse” and stated he “self-reported symptoms sufficient to
meet criteria for alcohol abuse.” (PSI, pp.26-28.)

Mr. Martinez reported that, prior to

the incident, “he and his girlfriend would split a 30 pack most weekend nights and
sometimes drink more if they wanted to go to the club and go dancing.” (PSI, p.26.)
While Mr. Martinez’s responses indicated no or minimal motivation for treatment, he
also reported he was “about 100% ready to remain abstinent.” (PSI, p.30.)
The district court also did not adequately consider that this case represents
Mr. Martinez’s first felony conviction. The Idaho Supreme Court has “recognized that
the first offender should be accorded more lenient treatment than the habitual criminal.”
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E.g., State v. Shideler, 103 Idaho 593, 595 (1982) (quoting State v. Owen, 73 Idaho
394, 402 (1953)) (internal quotation marks omitted). Mr. Martinez does have several
misdemeanor convictions, including one for disturbing the peace. (See PSI, pp.4-6.)
However, the instant offense is Mr. Martinez’s first felony conviction. (See PSI, pp.4-6.)
Additionally, the district court did not adequately consider Mr. Martinez’s work
ethic. At the time of the incident, Mr. Martinez had been working for MotivePower, Inc.
in Boise as a mechanic for about two years. (See PSI, p.10; Tr., June 11, 2015, p.486,
Ls.18-19.)

Matthew Shaw, a lead mechanic at MotivePower, wrote that Mr. Martinez

“has always been a problem resolver at work; typically he is the one person who
everyone goes to when they need to talk about things.” (PSI, p.11.) Mr. Shaw also
stated Mr. Martinez “has always been a key player on my team at work.” (PSI, p.11.)
Mr. Shaw reported Mr. Martinez “is the kind of person that a lot of guys look up to . . . .
He is constantly volunteering to come help other areas on the weekend even after a
long week. He comes in, gets his job done, but then goes one step further and tries to
jump in and help others with work so they too can go home and see their families.”
(PSI, p.11.)
The district court did not adequately consider the above mitigating factors.
Thus, Mr. Martinez asserts the district court abused its discretion when it imposed his
underlying unified sentence of six years, with two years fixed, because the sentence is
excessive considering any view of the facts. The district court should have followed
Mr. Martinez’s recommendation by imposing a unified sentence of five years, with two
years fixed.
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CONCLUSION
For the above reasons, Mr. Martinez respectfully requests that this Court reduce
his sentence as it deems appropriate.
DATED this 21st day of June, 2016.

____________/s/_____________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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